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(vi) After preparing a draft EIS and 
before preparing a final EIS, the Re-
sponsible Official must solicit the com-
ments of appropriate federal agencies, 
state and/or local governments, and/or 
federally-recognized Indian tribes, and 
the public (see 40 CFR 1503.1). The Re-
sponsible Official must respond in the 
final EIS to substantive comments re-
ceived (see 40 CFR 1503.4). 

(vii) The Responsible Official may 
conduct one or more public meetings or 
hearings on the draft EIS as part of the 
public involvement process. If meet-
ings or hearings are held, the Respon-
sible Official must make the draft EIS 
available to the public at least thirty 
(30) days in advance of any meeting or 
hearing. 

(4) The Responsible Official must 
make the ROD available to the public 
upon request. 

§ 6.204 Categorical exclusions and ex-
traordinary circumstances. 

(a) A proposed action may be cat-
egorically excluded if the action fits 
within a category of action that is eli-
gible for exclusion and the proposed ac-
tion does not involve any extraor-
dinary circumstances. 

(1) Certain actions eligible for cat-
egorical exclusion require the Respon-
sible Official to document a determina-
tion that a categorical exclusion ap-
plies. The documentation must include: 
A brief description of the proposed ac-
tion; a statement identifying the cat-
egorical exclusion that applies to the 
action; and a statement explaining why 
no extraordinary circumstances apply 
to the proposed action. The Respon-
sible Official must make a copy of the 
determination document available to 
the public upon request. The categor-
ical exclusions requiring this docu-
mentation are listed in paragraphs 
(a)(1)(i) through (a)(1)(v) of this sec-
tion. 

(i) Actions at EPA owned or operated 
facilities involving routine facility 
maintenance, repair, and grounds- 
keeping; minor rehabilitation, restora-
tion, renovation, or revitalization of 
existing facilities; functional replace-
ment of equipment; acquisition and in-
stallation of equipment; or construc-
tion of new minor ancillary facilities 

adjacent to or on the same property as 
existing facilities. 

(ii) Actions relating to existing infra-
structure systems (such as sewer sys-
tems; drinking water supply systems; 
and stormwater systems, including 
combined sewer overflow systems) that 
involve minor upgrading, or minor ex-
pansion of system capacity or rehabili-
tation (including functional replace-
ment) of the existing system and sys-
tem components (such as the sewer col-
lection network and treatment system; 
the system to collect, treat, store and 
distribute drinking water; and 
stormwater systems, including com-
bined sewer overflow systems) or con-
struction of new minor ancillary facili-
ties adjacent to or on the same prop-
erty as existing facilities. This cat-
egory does not include actions that: in-
volve new or relocated discharges to 
surface or ground water; will likely re-
sult in the substantial increase in the 
volume or the loading of pollutant to 
the receiving water; will provide capac-
ity to serve a population 30% greater 
than the existing population; are not 
supported by the state, or other re-
gional growth plan or strategy; or di-
rectly or indirectly involve or relate to 
upgrading or extending infrastructure 
systems primarily for the purposes of 
future development. 

(iii) Actions in unsewered commu-
nities involving the replacement of ex-
isting onsite systems, providing the 
new onsite systems do not result in 
substantial increases in the volume of 
discharge or the loadings of pollutants 
from existing sources, or relocate ex-
isting discharge. 

(iv) Actions involving re-issuance of 
a NPDES permit for a new source pro-
viding the conclusions of the original 
NEPA document are still valid (includ-
ing the appropriate mitigation), there 
will be no degradation of the receiving 
waters, and the permit conditions do 
not change or are more environ-
mentally protective. 

(v) Actions for award of grants au-
thorized by Congress under EPA’s an-
nual Appropriations Act that are solely 
for reimbursement of the costs of a 
project that was completed prior to the 
date the appropriation was enacted. 

(2) Certain actions eligible for cat-
egorical exclusion do not require the 
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Responsible Official to document a de-
termination that a categorical exclu-
sion applies. These categorical exclu-
sions are listed in paragraphs (a)(2)(i) 
through (a)(2)(x) of this section. 

(i) Procedural, ministerial, adminis-
trative, financial, personnel, and man-
agement actions necessary to support 
the normal conduct of EPA business. 

(ii) Acquisition actions (compliant 
with applicable procedures for sustain-
able or ‘‘green’’ procurement) and con-
tracting actions necessary to support 
the normal conduct of EPA business. 

(iii) Actions involving information 
collection, dissemination, or exchange; 
planning; monitoring and sample col-
lection wherein no significant alter-
ation of existing ambient conditions 
occurs; educational and training pro-
grams; literature searches and studies; 
computer studies and activities; re-
search and analytical activities; devel-
opment of compliance assistance tools; 
and architectural and engineering 
studies. These actions include those 
conducted directly by EPA and EPA 
actions relating to contracts or assist-
ance agreements involving such ac-
tions. 

(iv) Actions relating to or conducted 
completely within a permanent, exist-
ing contained facility, such as a labora-
tory, or other enclosed building, pro-
vided that reliable and scientifically- 
sound methods are used to appro-
priately dispose of wastes and safe-
guards exist to prevent hazardous, 
toxic, and radioactive materials in ex-
cess of allowable limits from entering 
the environment. Where such activities 
are conducted at laboratories, the Lab 
Director or other appropriate official 
must certify in writing that the labora-
tory follows good laboratory practices 
and adheres to all applicable federal, 
state, local, and federally-recognized 
Indian tribal laws and regulations. 
This category does not include activi-
ties related to construction and/or 
demolition within the facility (see 
paragraph (a)(1)(i) of this section). 

(v) Actions involving emergency pre-
paredness planning and training activi-
ties. 

(vi) Actions involving the acquisi-
tion, transfer, lease, disposition, or clo-
sure of existing permanent structures, 
land, equipment, materials or personal 

property provided that the property: Is 
either vacant or has been used solely 
for office functions; has never been 
used for laboratory purposes by any 
party; does not require site remedi-
ation; and will be used in essentially 
the same manner such that the type 
and magnitude of the impacts will not 
change substantially. This category 
does not include activities related to 
construction and/or demolition of 
structures on the property (see para-
graph (a)(1)(i) of this section). 

(vii) Actions involving providing 
technical advice to federal agencies, 
state or local governments, federally- 
recognized Indian tribes, foreign gov-
ernments, or public or private entities. 

(viii) Actions involving approval of 
EPA participation in international 
‘‘umbrella’’ agreements for cooperation 
in environmental-related activities 
that would not commit the United 
States to any specific projects or ac-
tions. 

(ix) Actions involving containment 
or removal and disposal of asbestos- 
containing material or lead-based 
paint from EPA owned or operated fa-
cilities when undertaken in accordance 
with applicable regulations. 

(x) Actions involving new source 
NPDES permit modifications that 
make only technical corrections to the 
NPDES permit (such as correcting ty-
pographical errors) that do not result 
in a change in environmental impacts 
or conditions. 

(b) The Responsible Official must re-
view actions eligible for categorical ex-
clusion to determine whether any ex-
traordinary circumstances are in-
volved. Extraordinary circumstances 
are listed in paragraphs (b)(1) through 
(b)(10) of this section. (See 40 CFR 
1508.4.) 

(1) The proposed action is known or 
expected to have potentially signifi-
cant environmental impacts on the 
quality of the human environment ei-
ther individually or cumulatively over 
time. 

(2) The proposed action is known or 
expected to have disproportionately 
high and adverse human health or envi-
ronmental effects on any community, 
including minority communities, low- 
income communities, or federally-rec-
ognized Indian tribal communities. 
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(3) The proposed action is known or 
expected to significantly affect feder-
ally listed threatened or endangered 
species or their critical habitat. 

(4) The proposed action is known or 
expected to significantly affect na-
tional natural landmarks or any prop-
erty with nationally significant his-
toric, architectural, prehistoric, ar-
cheological, or cultural value, includ-
ing but not limited to, property listed 
on or eligible for the National Register 
of Historic Places. 

(5) The proposed action is known or 
expected to significantly affect envi-
ronmentally important natural re-
source areas such as wetlands, 
floodplains, significant agricultural 
lands, aquifer recharge zones, coastal 
zones, barrier islands, wild and scenic 
rivers, and significant fish or wildlife 
habitat. 

(6) The proposed action is known or 
expected to cause significant adverse 
air quality effects. 

(7) The proposed action is known or 
expected to have a significant effect on 
the pattern and type of land use (indus-
trial, commercial, agricultural, rec-
reational, residential) or growth and 
distribution of population including al-
tering the character of existing resi-
dential areas, or may not be consistent 
with state or local government, or fed-
erally-recognized Indian tribe approved 
land use plans or federal land manage-
ment plans. 

(8) The proposed action is known or 
expected to cause significant public 
controversy about a potential environ-
mental impact of the proposed action. 

(9) The proposed action is known or 
expected to be associated with pro-
viding financial assistance to a federal 
agency through an interagency agree-
ment for a project that is known or ex-
pected to have potentially significant 
environmental impacts. 

(10) The proposed action is known or 
expected to conflict with federal, state 
or local government, or federally-rec-
ognized Indian tribe environmental, re-
source-protection, or land-use laws or 
regulations. 

(c) The Responsible Official may re-
quest that an applicant submit suffi-
cient information to enable the Re-
sponsible Official to determine whether 
a categorical exclusion applies to the 

applicant’s proposed action or whether 
an exceptional circumstance applies. 
Pursuant to Subpart C of this part, ap-
plicants are not required to prepare 
EIDs for actions that are being consid-
ered for categorical exclusion. 

(d) The Responsible Official must 
prepare an EA or EIS when a proposed 
action involves extraordinary cir-
cumstances. 

(e) After a determination has been 
made that a categorical exclusion ap-
plies to an action, if new information 
or changes in the proposed action in-
volve or relate to at least one of the ex-
traordinary circumstances or other-
wise indicate that the action may not 
meet the criteria for categorical exclu-
sion and the Responsible Official deter-
mines that an action no longer quali-
fies for a categorical exclusion, the Re-
sponsible Official will prepare an EA or 
EIS. 

(f) The Responsible Official, or other 
interested parties, may request the ad-
dition, amendment, or deletion of a 
categorical exclusion. 

(1) Such requests must be made in 
writing, be directed to the NEPA Offi-
cial, and contain adequate information 
to support and justify the request. 

(2) Proposed new categories of ac-
tions for exclusion must meet these 
criteria: 

(i) Actions covered by the proposed 
categorical exclusion generally do not 
individually or cumulatively have a 
significant effect on the human envi-
ronment and have been found by EPA 
to have no such effect. 

(ii) Actions covered by the proposed 
categorical exclusion generally do not 
involve extraordinary circumstances as 
set out in paragraphs (b)(1) through 
(b)(10) of this section and generally do 
not require preparation of an EIS; and 

(iii) Information adequate to deter-
mine that a proposed action is properly 
covered by the proposed category will 
generally be available. 

(3) The NEPA Official must deter-
mine that the addition, amendment, or 
deletion of a categorical exclusion is 
appropriate. 

(g) Any addition, amendment, or de-
letion of a categorical exclusion will be 
done by rule-making and in coordina-
tion with CEQ pursuant to 40 CFR 

VerDate Mar<15>2010 13:41 Aug 26, 2011 Jkt 223144 PO 00000 Frm 00117 Fmt 8010 Sfmt 8010 Y:\SGML\223144.XXX 223144w
re

ie
r-

av
ile

s 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



108 

40 CFR Ch. I (7–1–11 Edition) § 6.205 

1507.3 to amend paragraph (a)(1) or 
paragraph (a)(2) of this section. 

[72 FR 53662, Sept. 19, 2007, as amended at 74 
FR 5993, Feb. 4, 2009] 

§ 6.205 Environmental assessments. 

(a) The Responsible Official must 
prepare an environmental assessment 
(EA) (see 40 CFR 1508.9) for a proposed 
action that is expected to result in en-
vironmental impacts and the signifi-
cance of the impacts is not known. An 
EA is not required if the proposed ac-
tion is categorically excluded, or if the 
Responsible Official has decided to pre-
pare an EIS. (See 40 CFR 1501.3.) 

(b) Types of actions that normally re-
quire the preparation of an EA include: 

(1) The award of wastewater treat-
ment construction grants under Title 
II of the Clean Water Act; 

(2) EPA’s issuance of new source 
NPDES permits under section 402 of 
the Clean Water Act; 

(3) EPA actions involving renova-
tions or new construction of facilities; 

(4) Certain grants awarded for special 
projects authorized by Congress 
through the Agency’s annual Appro-
priations Act; and 

(5) Research and development 
projects, such as initial field dem-
onstration of a new technology, field 
trials of a new product or new uses of 
an existing technology, alteration of a 
local habitat by physical or chemical 
means, or actions that may result in 
the release of radioactive, hazardous, 
or toxic substances, or biota. 

(c) The Responsible Official, or other 
interested parties, may request 
changes to the list of actions that nor-
mally require the preparation of an EA 
(i.e., the addition, amendment, or dele-
tion of a type of action). 

(d) Consistent with 40 CFR 1508.9, an 
EA must provide sufficient information 
and analysis for determining whether 
to prepare an EIS or to issue a FONSI 
(see 40 CFR 1508.9(a)), and may include 
analyses needed for other environ-
mental determinations. The EA must 
focus on resources that might be im-
pacted and any environmental issues 
that are of public concern. 

(e) An EA must include: 
(1) A brief discussion of: 
(i) The need for the proposed action; 

(ii) The alternatives, including the no 
action alternative (which must be as-
sessed even when the proposed action is 
specifically required by legislation or a 
court order); 

(iii) The affected environment, in-
cluding baseline conditions that may 
be impacted by the proposed action and 
alternatives; 

(iv) The environmental impacts of 
the proposed action and alternatives, 
including any unresolved conflicts con-
cerning alternative uses of available 
resources; and 

(v) Other applicable environmental 
laws and executive orders. 

(2) A listing or summary of any co-
ordination or consultation undertaken 
with any federal agency, state or local 
government, or federally-recognized In-
dian tribe regarding compliance with 
applicable laws and executive orders; 

(3) Identification and description of 
any mitigation measures considered, 
including any mitigation measures 
that must be adopted to ensure the ac-
tion will not have significant impacts; 
and 

(4) Incorporation of documents by 
reference, if appropriate, including, 
when available, the EID for the action. 

§ 6.206 Findings of no significant im-
pact. 

(a) The Responsible Official may 
issue a finding of no significant impact 
(FONSI) (see 40 CFR 1508.13) only if the 
EA supports the finding that the pro-
posed action will not have a significant 
effect on the human environment. If 
the EA does not support a FONSI, the 
Responsible Official must prepare an 
EIS and issue a ROD before taking ac-
tion on the proposed action. 

(b) Consistent with 40 CFR 1508.13, a 
FONSI must include: 

(1) The EA, or in lieu of the EA, a 
summary of the supporting EA that in-
cludes a brief description of the pro-
posed action and alternatives consid-
ered in the EA, environmental factors 
considered, and project impacts; and 

(2) A brief description of the reasons 
why there are no significant impacts. 

(c) In addition, the FONSI must in-
clude: 
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